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UNTTED STATES ENVIRONMENTAL PROTECTION AGENCY
REGlON III

1650 Atch Streot
Philadelphla, P€nnsylvania19103.2029

Dr. Gregg A. Pane, M.D'
Dir€ctor
District of Columbia DePartment of Health
5l N Steet, N.E', Suit€ 5000
Washington, D.C.20002

FE 15.m

Dear Dr. Panc:

On March l B, 2005, the Dsttict of Columbia Depailment of Health (DOH) published in

theD.C.RegisrerproposedrevisionstotheDistrictofColumbia'ssurfacewatcrguality
;ffi*--- s),' The propored ,evisions resulted from a publication in the D.c' Resisrer on

irl"V iO, ZbOl,,fi"r DOH was iniriatin-g a tri,erurial review of the Disuict's surface WQS as

,#iri *a"i Section 303(c) of the Clean WarerAct (cwA) -d Y.tt soliciting inpul fom thc

pulfi. oo any issues ofcon""rn. DOH also senl elecrronic noticcs ditectly to identified intercsted

Paflies.

DoHheldapublichearingontheproposedrevisionsonApril2?,2005,followedbya
review and commenr period whic-h closed on May l 1, 2005. The Environmentd Protection

. ae;.VEpA) provided testimony in support of tbe revisions to tbe District's WQS ar thc public
' 

;-e;d;d submined wriflen commenl;-by lener dated Mav 3, zjro!._oo.tt published thc

"".f"t!a 
final WQS revisions withoul sub$anrive change in the D.C. R-egistqr on Octobcr 26'

20o5. The Attomey General's office ofEnforcernent, compliance, and Environmenral Justice

"Jin"a 
in a lener iated November 2, 2005, thar $e revisions lo rhc surface WQS regulations

vvere p.romulgared consistent with the District's laws. EPA received fiom DOH th: Wqs

p".f..e. f"t t"."iew on November 14, 2005' As promulgaled'*.: 
1".-Y,9sij*tudg 

among

o1ber6, new narranve criteria for aquatic life usaand numeric critEria for 34 additional

"onJi""no 
inclutling E. coli, andupdate the nuneric criteria for ovcr 100 pollutant

condiruetlts.

EpA has compleled irs review of the revisions and modifications to rhe District's WQS'

On behalf of rhe Region, I would like ro commend DOH for irs diligent elforts in compl'eting this

;;r;;i;;iJ r"uiJo, of rheir wQS regutarions, including the adoprion of E. coli as a

i"",*lol"gi*f indicator, and narrative 
-and 

numeric crireria ro support d€signaled uses wirhin orc

iid.lly irrfl-o-..d waters of the Chesapeake Bay watersbed area. Based on this rcview, EPA is

pleased.rqapprovealloftheWQSrevisionswithlheexceptionofthefollowingiterns:

.Secrion I 104.8- Firsr s€ntence ofNote I , Table I - "This criterion shall apply to E. c,oli

bacteria derermined by rhe Director to be of non-wildlife origin based on best scientific

.. judgement using available informatipn"'

i3 Printed on 100% reQtctett/rec|ctabte 
iy;#:^;:i;;!:i:;:tr#";{:;;ond 

process chloinclrea



.Secrion I I 99 -Modification of the tlefinition for Prirnary Contact Recreatior (s€ccd

sentence) - 'Such uses are not expected during times ofhigh currcnt velocity, Ilood4.
electricai storms, hurricanes, tornado€G, vrinler temp6atul€8, hcarry icc conditions 8rd
otber adverse natural conditions;' and the added definition for "adverse natural
conditions."

The attached enclosure dipcusses the reasons for the disapproval ofthcsc rwisions, and pmvidce

the rationale supporti4 tlre approval of all other WQS.

Thc new or revised WQS approve,rt today are now eflectivc for CWA purposcs. Becausc

the disapproved revisions, whiih me the effeg ro limit or restrict lhc application of ccrtain '

WqS, 
"ri 

not elfeaive for fte purpolc of the CWA, and thc rcs.lting ryproved WQS are

coniistent wirh th€ gwA, EPA has determined that it is not necessary to promulS8tc replaccmcnt

water quality standards for the disapprovcd revisions'

As part of our approval process, EPA prepared a Biological Evatuation to detcrrninc if

ou, upprotul of tbe new and rwised.sections of tfre WQS regulations would adv-trsdy alfect

-a"ii"ta or threalened species and their critical habitats within thc District of Colrmbia- Our

iiofoJ."f Evaluation founa *trt ou, .paroval action would not adversely aflect these specics or

their Jritical habiran The Biological ivaluarion has been rcvieWed by rhe United Starcs Fislt

-i witour" s"ruce ard the National oceanic and Atmospheric Administration Nalional Mafinc

Fistreries Ser,uice ('fic Services') both of which have conourcd with orn findinga' Wc hrvc

-"ior"J 
"opi"r 

oiOre cvaluarion and concurrencc letters for pur-i{o-In.tio"j - Pc. cornplaion

oiii'" giologi..f Evaluation and concurrences from thc Scn'iccs fulfills our obligation ro comply

with Scction ? of rhe Federal Endangered Species Aa on this WQS actioo'

We took forward ro working with pu and lour Safion fhe District's next tjetmiat

review of rheir sgrface WQg regula-rions whiclr is icheduled for completion in FY 2009. Sbould
you have any qu*lions concening this correspondence, please fccl frce to contact mc or bavc

vour staffconlaa Mi' Garrison D. Miller at (215) 814-5745.

SincerclY,

!#,r/474//tZ
Donald S. Welsh
Regional Administrator

Enclosures

cc: Ms. Marie Sansorrc, DCDOE



ENVIRONMENTAL PROTECTION AGENCY
DISTRICT OF COLUMBIA SURFACE WATER QUALITY STANDARD REGIJI.ATIONS

NOTICE OF FINAI RULEMAKING DATED OCTOBER 28, 2OO5
STMMARY OF A}PROVAL OF NEW AND REVISED CHANGES

SECTION DESCRIPT]ONOF
REVISION

EPARATIONALE

Section I l0l
(Surface Waters)

Sec. 1101.2: Separated Rock
Creek and tributaries into
different stream segrnents for
use classification

Although Roik Creek and its I
tn"butaries af,e now separatc I
segments for use designation, thc I
same current and designated uses I
conlinue to apply to boih segnents. I
Becausc there is no change in usc I

designation in these wat€r6, the.
I change is minor and it meets thc
I requirements of the Cleao Water Act
I tCwe) and 6PA regulations at 40
I cFR t31.10.

Minor changes and
administrative corrections

All orher changes in this section
were minor changeVrevisions which
did not atler th€ meaning or scope of
the water guality standards
regulation and do not rcquire EPA
approval.

Sections I 102
(A:rtidegradation
Policy)

Secs. 1102.2 , 1102.03 and
1 102.4: Amended subsections
to include District's Continuous
Planning Process (CPP) and
public participarion in
antidegrad ati on review

Meet the requirements of rhc CWA
and EPA regulations at 40 CFR
131.12(a)

Section I 104
(Sundards)

Sec. I104.6: Added new
Chlorophyll a narrative crilerion
for tidally influenced Class C
walers,

Meets lhe requiremeNlts of 40 C.F.R
l3l.t l; scientifically defensible as
discussed in "Ambieni Water
Quality Critoia for Diss6lved
Oxygen, walcr Clarity and
Chlorophyll a for the Chesapeake
Bay and its Tidal TributarieJ' (EPA
903-R-03:-002) and 2004
Addendum.







Section I 158
@nforcernent)

Revision ofcitation of
enforcemcnl aulhonAes, as well
as other minor changes and
administrative correctiotrs.

Revision of authorities is consist€tit
vith the CWA and Watcr Quality
Standards Regulation at 40 CFR
.131. Minor changes whictt did not
atrer the meaning or scope of tbc
water quality standards rcgulatioo
do not requirc EPA appoval.

Section 1199
.@efinitions)

The following definitions wcre
added and/or revised:
-Anadromous fish
-Aquatic Ufc
-Best Management Practices
4onsumption of Fish and
Shellfislr
.MPN.
-Navigation
-Semi-anaahomous fish
-Shorr terrn degradation
-Tidally infl uenced wat€rs
-Wildlife
-minor corrections and
administrative changes in
several definitions

EPA Eviewed these definitions in I
lhe contcxt of the DC's approved I
Water Quality Standards. EFA . . I
approvcs lhc use ofthe terrrs I
defined here as they arc appliid in I
the approved WQS. 

I
I'l

The following definitions were
added and/or reviscd:
-The definition of 'lrimary

contact recreati on'\was revised;
by adding this sentencc: "Such
usgs are nol expected during
times ofhigh current velocity,
fl oods, electrical slorms,
hurricanes, lomadoes, winlcr
ternperarures, heavy icc
conditions and other adverse
natural conditions."
-fire definition of "adverse
narural conditions" was added.

-Disapproved - sec explanation
below.

-In applicable in light ofthc
disapproval above.



Disanproval of New and ReviseLlterns

EPA is disapproving the following revisions:

1. First sentence ofNole I ofTabte l, in Section 1104.8. The first sentenoe ofNote l,

which applies ro the E coli bacteriological criteria' reads:'

This criterion shall apply to E. coli bacteria deternined by the Director to be of

non-wildlife origin based on best scientific judgnent using avaiiable information.

The effect of this senlence is to limit the application ofthe bacteria criteria to those

bacreria whjch the Director determines aie of human and,/or domestic aru:nal origin.

2. The added sentence modifring the definition of 'lrimary contact recreation," wNch

reads:

Such uses are not expecled during times ofhigb current velocity, floods, electrical

slorms, hurricanes, ttmadoes, winter lemperatures, heavy ice conditions and other

adverse natural conditions

ln addition, EPA is not reviewing the definition of"adverse natural conditions." That

definition applies only to the disapproved revision ofthe primary contactrecreation

definirion. G ligtrt of tfre disapprovat ofthat revisioru the definition of adverse natural

condition does not apply 1o any water quality standard'

Disaooroval Rationale:

1. Limitation on application ofth€ bacteriological criteria to bacteia ofnonwildlife origin

In 1986 EpA revised its recommended bacteria water quality criteria for primary contact .
recrealion. See Ambient Water Oualiw Crileria for Bacleria (January 1986 EPA440/5-84-002).

EpA recommended that the bacteria criteria be based on E coli or enlerococci indicators' EPA

also recommended that the criteria be applied to bacteria fiom all sources '\rnless sanirary and

epidemiological studi€s show tbe sourcii of the indicator bacleria to be non'human and that the

inalicalor dirsities are not indicative of a healllr risk to those swimming in such waters." Id' 8t

10 .
As EpA explained in rbe recent rulemaking promulgaring bacleria criteria for coastal

walers, the dala oncharacterizing tbe public health risk posed by non-human sorrces' including

wildliie sources, is still too timited to supporr a diStinction in rhe application ofbacteria as a

general marler. 69 Fed. Reg. 672]|8, 67228 (Nov. 1 6, 2004). Recent studies suggest ihat

iaterborne fecal contamination from nonhuman sources may pose risk to humans, and have

attribut€d particular cases ofrecrealional water disease oulbl€aks 1o nonhuman sources of fecal

conraminaiion, including wildlife. ld.; 69 Fed. Reg.4l?20, 41730 (Iuly 9,2004). Giv€n the

polenlial for risk from bacteria fiom nonhuman sources, and the limited knowledge in this area' '
'rhe 

Agency does not exclude any source offecal bacteria fiom the application of its

recommended crileria.



Nonetheless, where sanitary source sunrey or bacteria tacking indicate ihat bacteria do-

not originate'fiom human or domestic animal sources, and where a State or Terrirory has strdicd

the risk'which the baiteria present in its wite$ pose to bath€rs' such studies could sugport a

aii in",lon i" ,fre application ofthe criteria based on bacteria soruce. 69 Fed. Rcg. 67218, 6?228.

I'G 
"*. "t 

t *a, ilre Oistricr has not provided any scientifically ilefensible evidence showing

iiJ U*t";u pr"sent in DisfiA waters are from wildlife sources' and that bacteria fiom such

ori*ln io pitii"t waters do not pose a risk to bathers. Because EPA's regulatigns 9t 40 CFR

ilfi f t"l r.quite that criteria piorect the designated use and DC has not submitted evidence nor

i, iie'*-i 
"f 

any evidencc rhar the distinciion between wildlife and nonwildlife sourcec is

pr"*"iir" 
"rtbe 

recreational use within the District of Columbia, EFA is disapproving this

provision.

The District could address this disapprovat in either of wo ways. The Distric't could

am€nal its WeS to provide for the application of the bacteria criteria to all sowces regardless of

;;Ci* Oltir;ouli correspcind witi the effect oflhe_EPA disapproval of_thisr€vision. For the

iuf;or" of *,. CWA tb€ e'ffecr of our disapproval of Note I to the bacteria criteria is that thc

;;"il;;;"rtin taute I applies regardless of origin) Alternatively, the District could submit

r.i*iinJfy e .fensible evidence showing that bacteria of wildlifc origin in the District do not

pose a risk to bathcrs.

2. Modification of rhc definition of primary contact recrcation

The modification of the definition of primary contacl reseation appea$ to limit the

uppf"Jon of the designated use under the ci-rcumstances listed in thc sentence. The District has

not submitted any support for limiting the designated use in tbese circumstances nor has thc
'iirJ"r 

a"nn.O ;n iti iegutarions rhe ipecific .-onditionr in which the limitation would apply.r

I lD rc+onsc lo EpA's cornrEnls, thc Disdcr inrticatcd thal atiSh clrrre!fi vclosiqf is intcrdcd lo

have Orc sarnc mani4 as 'bigh flow conditions' as dcfiled in Scction I 105'6:

Il05.6HigbflowcondirionsinrbeDistrictofcolunbiswarcrsarcdcfrneilasfo||owt:

(a) For $c Fotomac River, rhc following conditions shall bc considcred a Nglt flow:

(i) A flow th81 tn8y resuh tluc ro a rsinfdll with an avcrogc inensity greater thall tw+

ienrls ofan inch (b.2.) pcr horu for a pcriod,of onc (l) lroru in tlre ponion ofthc

District ofcohmbia conributory ro thc Potonac River' or

(ii) A flow equivalcnt to a thtee hundt€d pcrcanr (3000/") increasc in tlow during r ' .
twcnty-four (24) hour Pcriod.

. ft) For rlre Anacosria R'iver, thc fotlowing condirions shalt bc considered a high flow:

(i) A flow lbsl nuy resuh due to a rainfatl with an rverogc intcnsiry grearcr than two-

renihs ofan inch 1b.2") per how for a period ofone (l) hour in rhc ponion ofthc

District ofcolutnbia contribulory to fie Anacostia River, or

(iD A now equivalent to a rluee hundred pcrccnt (300%) incrtasc in flow during e



As cunanfly nrritten, the provision could permit broad exemptions in the application of tbc :

desigrrated use, As a result, EPA is disapproving this revision. '

' 
In general, EPA views the adoption ofseasonal and subcategories ofrecreational uses as

the most appropriate approach to incorporating these types ofexemptions into statc wat€r guality'

san6arcts.'iPA recommends several approaches if lhe District wislies to incorporate this tlpe of

exernption to its primary contact recreation use. If the District wants to limit the applfcatioa of

rhe primary contact recieation use during winter conditions, EPA suggests that the lisfict
consider the adoption of a seasonal recreation use as allowed by the regulations at 4O.C.F.R

$ 131.10(0. If the District wishes ro pursue this approach, such seasonal uses should identi$ the

pe.iod oiiime, or the ambient tempeiature to which t}e seasonal use would apply (e.9. The usc

applies fiom May ld through Septembu 30th). The seasonal use subcategory should correlate to

the recreational jeason ofthe District water€. An appropriate season for the District watcrs may

not be the same as for the wat€rs of Maine or the u'ate$ of Flotida:

other limitalions or refinements of a use that may result in the application of lcse.

string€nt criteria require that rhe Slate or Territory show that the use is not an existing use in such

circuinstances and tlat the use is not feasible for'one or more ofthe reasons specified in 4O

C.F.R. $ 131.10(g), and shoutd be supaorted by a Use Auainability hlysjs !U4A) T ryquitea
by 40 C.F.R. $ Itl.l0C). The complexity of the analysis depends on the-limiration that would

appty ro u orel Fot 
"*"-ple, 

showing thal primary recreation is not an existing use anil is not

anainable during an electrical storm, a tomado or a hurricane should not be a challenging trk.

If the District wants ro limir rhe applicarion of rhe primary contact rtcieation use during

wd weather conditions, EPA encourages the District 1o consider recreational use subc8l€gories

correlaled to w€t weather, supported by a UAA ftat ciles to one of the factors contained in 40

c.F.R. $131.10(g). For example, EPA has approved a designated use subcategory ofprimary

contacliecreation which defined the use as applying at alt times orcept during a certain number

of combined sewer overflow evenls (e.g.,4 overflows per year). However, such use

subcategorizarion was suppofled by existing use data and a UAA analysis' That is not the case

hcrc.

t 
*, O,rtrict could address this disapproval by either revising its regulations lo conlain

tuenty-four (24) hour period.

{c) For Rock Creek and sibutaries, thc fotlowing conditions shall be colsidered a higb tlow:

{i) A {low that msy result due to s rai$fall with sn svetag€ i cnsity grBter than tsts'

ienrhs ofan inch (0.2") pcr hour for a period ofone (l) hour in the ponion ofrhc
Distrkt ofCohunbia conribulory to Rock Crcek, or

(ii) A flow equivalrnt ro a tt'te hrmdred percint (3007o) increase in flow during I
twenty-four (24) hour period,

(d) For orher tnbutaries to tic Potomac and Alacostia Riven, ti flow eqUivalenl to A fivc hundtrd

perccnt (5000/") increase in flow drving a twenty-four (24) hour period, shan be corsidocd a hi8h

flow.



'oDeorbooroftheapproaches<lescribedaboveortheDistictcoul<!amerrd-itsregulationsto
remove the oirupp'oti?lnltr""'-int rt-t *o"ta 

"ott""p*a 
with the effect of the EFA

disapproval of this modification' For the purp"s" 
"l;; 

Citi the effecl of oru disapproval of

il]flfill"i;on lro"oelinition for primary contact recreation is that the primary contact '

recreationuse(ClassA)appliesintheDistrictwaterswithoutanyregulalorysubcategoriesor
lirnitations.) rrbe pisirbt'crrooses the first approact, EPA expects that the Disfht would

submitappropriatesupporting.documentationconsist*tm.r"aoaregulationsforeachofthc:
;Hrffi'']#;ffi;;'';;ffiuseli,"ster"ontlitionsandw9tweathet,asapplicable.

Under Fe'deral regulations at 40 CFR 131 '21(b)' wlrere.y-1.11'iltTl:s ttie submission

of any water qu"rity u*'a*a (submitled after trlay 3b' 2000)' that standard is not effective for

purposes 
"f 

rh" cwA,;;;;;iig rt. i.ru*"" 
"ilrrbis 

n"J.its. only the approved revisions

areeffective under tnl 
'CW;. -ilt, 

under rrre Cwl neitiro the disapproved limitation on the

:'ffffi;:;';" a;;o:uJrr.r*"ureria,.northedisapproved modification of theprimarv

contact recreatron apply' Because the resufdng 
"ppton"d 

ievisions are consistent with thc CWA

requifernents, EpA trias'derermined that it is not necessary lo promulgate leplacemsrt watcr

quality standard for t ;;;;;pt;; ftisions' 
pia aoe's recommend that the District deletc thc

. disapproved r"-r;;i;;;:';e of clarity t "r"J. 
orruct plans on submitting rhe required

*piotti"g Ao""tentation as described above)'


